No. 3107

“.

. Conocerning Artilole XV, House Bill No. 8, Acots
Regular SBesslon 47th Legidlature, imposing a . .

.- stemp tax'upon tranasfeérs and deliveries of
shares or certificates of atook, and holdings

‘ 1. That the acquisition by a surviving
wife of an undivided one~half iriterest in atook
- formerly owned by the commmity, such one-half
‘interenst representing her interest in the com-
munlty estate, 1s not subject to taxation under
- the above memtioned Aot,

= 2. - That the aoquisition by a survifing
wife, a8 heir at law of her deceased husband
under the statute of desocent and distribution,
of an undivlided one-healf interest in astook,

. representing the husband*s interest in the

. community, is not subjeot to taxation under the
above mentioned Aot. '

"3 That the aoquisition by the surviving
wifte, as legatee under her husbend*s will, of
an undivided one-half interest in stoock, repre~
senting the husbandts intereat iy the community,
- ia subjeot to taxdtlion under the above mention- .
‘ed Aoty and the tax 1s measuied by the full num~
ber of shares #o transferred., . o
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OFFICE OF THE ATTORNEY GENERAL

anorﬁbla'Géorée H. Sheppard
Comptroller of Public Aoccounts
Austin, Texas - :

Dear 8irs Opinion No, 0=4134 _ '
L > ' Re: (&) Does a stock tranafer tax
' aoorue under Artlcle XV, House

Bill 8, Aocts Regular Sesaion,

47th Legislature (Art. 7047m,



Shepperd, page 2 Vernon's Texas Civil Statutes),
upon the 1ssuance of a stook .
certiflicate to a surviving wife
to cover 100 shares of stoock
whioch originally constituted a
part of the commumnity estate of
the deceased husband end sald.
gurviving wife?

(b) 1If so, 1s .said tax computed
upon 50 shares or upon 100 shares?

_ Your letter of March 26, 1942, submits for our
opinion the following question which we quote therefrom:

, "at the time of the death of Texas resident,
he and his wife owned in ocommunity 1C0 shares in a
domestic corporation. The oorporation took up the
original ocertificate of 100 shares and lissued to
the surviving wife a new certificate for the 100 -
shares. Is such transaction taxable under Artiocle
. XV of House Bill 8 of the Regular Sesslon of the
Forty-seventh Leglslature? If so, is the tax
payable on 50 shares or on 100 sharest™ :

. . The provisions of the Aot pertinent to this inquiry
are copled from Section 1, Artliocle 15, as followas: _
. "here is hereby imposed and levied a tax as
- hereinafter provided on all aales, agreementas to.
.8ell, or memorandum of gsales, and ell dellveries
or tranafers of shsares, .or certificates of stook,
or oertifiocates for rights to atock, or certl~
fioatds of deposit representing an intereast in
or rpgresenting certificates made texable under
this Section in any domeatlioc or forelgn aaso-
olation, ocompany, or corporstion, or certifiocates
of interest in any busliness oconducted by trustee:
or trustees made after the effective date hereof,
whether made upon or shown by the books of the
~ assoclatlion, company, corporatlon, or trustee, or
by any assignment in blank or by any delivery of any
papers or agreement or memorandum or other svidenoce
of sale or transfer or order for or agreement to buy,
whether intermediaste or final, and whether investing .
. the holder with the beneficial interest In or - ~
legal tltle to suoch stock or Bther certificate
~ taxable hereunder, or with thd possession or use
. thereof for any purpose, or %3 secure the future
payment of money or the futuré transfer of any ,
such dtock, or certifioate, or esch hundred dollars
of face value or frasction thereof, three (3) cents,
_except in oases where the shares or certificates are
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i1ssued without designated monetary value, in

whioh case the tax shall be at the rate of three
(3) cents for each and every share.  I{ shall be
the duty of the person or perasons making or
effectuating the sale or transfer to prooure,
affix, and ocancel the stamps and pay the tax
provided by this Artiocle. ... The payment of

such tax shall be denoted by an adhesive astamp

or stamps affixed as followas In the ocsse of a
sale or transfer, whate the evidence of the
transaocotion is shown only by the books of the
‘assooiation, ocompany, corporation, or trustee,

the stamp shall be placed upon such books, and it
shall be the duty of the person making or effeotu~
ating such sale or transfer to prooure and fur- .
nish to the assoolation, company, corparation,

or trustee the requisite stamps, and of such ,
assooiation, oompany, ocorporation, or trustee to .
affix and oanoel the same. Where the transaction
is effected by the delivery or transfer of a
certificate the stamp shall be plaoced upon the
surrendered certifliocate and canceled; and in
osses of an agreement to sell, or where the sale :
is effected by delivery of the certificate sssigned
in blank, there shall be made and delivered by the
seller to the buyer, & blll or memorandum of such
sale, to whioch the stamp provided for by this Arti-
cle shall be affixed and canceled. e«+" ' :

Although tranasferas of s tock, certificates of
atook, eta., by operation of law, are not expressly made
exempt by the S8toock Transfer Tax Aot, we think such trans-
fers are not the taxable event or transaoction designed to
be reached by the above quoted tax levy and are therefore
excluded, by necessary impliocation, from the language '
used, .The tax is upon "all sales, agreements to mell, or
" memoranda of sales, and all deliveries or transfers of
shares or certificates of stook" and it is "the duty of the
person or persons making or effeotnating the sale ox
transfer...to prooure, affix and ocancel the stamps and
pay the tax provided by this Artiocle."™ We think this i
language contemplates and presupposes, as a ocondition to
taxability, only changes in legal or beneficial title .
effected by the affirmative acts of a party or parties

" -, thereto.

This oonclusion finds persuaaive aUpﬁort fn
Federal and state authorities, construing stock tranafer
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tax levies substantlally identical to the above quoted.
ones, We partioularly advert to decisions of the inter-
mediate and final appellate courts of New York,: construe
ing the Stock Transfer Tax Aot of that state, from which
decisione must consequently be deemed to have been wlthin
the "legislative cognlizance at the time of the passage

of the instant act. In the case of Phelps-Stokes Estates
Ino. ve Nixon, 118 N.E. 241, the.ocourt, in holding that

a vendort's election to pass title and sue for the purchase
‘price, upon refusal dt.gurohaser to ocomplete his agreement
to purchase, was not a "transfer" ocontemplatéd by the
statute, made the following pertinent oomments, after
quoting the provisions of the New York Act correasponding
to the ocnes hereinabove quoted from the Texas Aoti

"These seotions contemplate momething more
than & theoretiocal change of title. They ocon-
template some physiocal. act; the delivery of a
certificate; the execution and delivery of a blll
of sale; an entry upon the books of the corpora-
tion. It is such a transfer as is referred to
in section 162 of the Peraonal Property Law. A
trensfer is defined in the Century Diotionary ass

: WtThe conveyanos of the fight,.titlo or:properé
'ty, etiher real or personal, from cne person to
another, either by sale, by gift or otherwise,'

‘“In Bouvier it 1s sald that s tranafer iaj

- %*The act by ihioh ﬁhé‘oiner'or e thing
delivered it to another person wlith the intent
of passing the rights whioh he has in the latter.!

) "In Hendrick v. Danisl, 119 Ga. 358~361,
46 S.E. 438, a transfer 'cgovers any aot by which
the ower of anything delivers or oconveys 1t to
another with the intent to pass his rightst. to the
letter. In Pearre v. Hawkins, 62 Tex. 434, &
transfer i1s sald to be 'An Aot or transaction by
whioch the property of one person is by hlm vested in.
another.t! In People ex fel Hatoh v. Reardon, 184
N.Y. 431, 77 N.E. 970, 8 L.R.A. (N.8.) 314, .112

"Am. St. Rep, 628, 6 Ann. Cas. 515, the constitu- .
tionality of the Stock Tranafer Aot was In question.
There is no definition given as to the meaning of the
word t'transfert. But the language of Judge Vannts
opinion seems to involve the idea that & transfer



Honorable -George H. Sheppard, page 5, 0-413§L

within the meaning of theé .atatute necessitates
some aot, such as a sale on the part of the
transferror.

"In People v. Duffy~MoInnerney Co., 122
app. Div. 336, 337, 106 N.®W. Supp. 878, the .
question arose whether the i1ssue by a ocorporation
of 1ts original shares was a tranafer., The
Appellate Division of the Third Department said
. that the :statute was tobe.strictly construed,

- and that a sale or transfer camnnot, except by
foroed interpretation, be held to inolude an
original issue of ocertificates. tUntlil those

- oertifiocates are once 1ssued they cannot be
made the subjeot of such sale or transfer as -
to bring them within the provisions of the aot

- requliring them to pay the tax.t In the
opinions of the Attormey General for September
30, 1914, it was sald that where, when trustees -

‘named In a wlll, the tltle to the trust property,
inoluding the stook, passes to and vests in the
subastituted truatees, and that such a passing of
title is not a transfer within the meaning of the
act. 'The title to the astook immedliately vests in

" the substituted trustees, not by virtue of any
sale or tranafer within the ordinary accepted .

. meaning of these terma, but by operation of law.t*

) ‘ In Eleotric Bond & Share Company v. State, 8205 -
N.Y.8. 176, affirmed 274 K.Y. 625, 10 N.E. (2d) 6§83
- (1937), it was held that tranafer to new corporation,
oreated by oonsolidation under statute, of shares of atook
owned by consolidating ocorporations, was not subjeot to
the stock transfer tax imposed upon "sale or transfers"
- of abtock, since the tranafer occurred by operation of law,
- and those terms relate to sales or tranafers within thelr .
ordinerily accepted meaning. To the same effect 1s the
case of Rockefeller Foundation v. State, 268 N.Y.S. 812,
even though new certificates of stook were lssued by the
ocorporation, as in the instant faotual situation. With
reference to the taxability of such certificates, the
- oourt sald; - o .

"The certifiocates of stock are In themselves
only evidence of the transfer of title. The tltle
passes even if the certificates are never, issued.
It was not necessary to lasue these certifiocates
to pass title herein, The title had already
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passed 'by operation of law,' -The oonsolldation
had been perfeoted by order of the Supreme Court.
The Supreme Court had deocided the question of
consolidation in favor of consolidation.

HAll of the necessary steps had been taken,

"~ and, by virtue of the provisions of seoctlions 50
and 81 of Artiocle 7 of the Membership Corporation
Law, the oclaimant tby operation of law! had be-
ocome vested wlth the title to the stock owned by
the oonsolidating corparations. The isauvance of
now gertificates was not & transfer, dbut was

_only a step oreating the evidence." :

Likewise, transfers "resulting wholly by operation
of law' have oonsistently been.held to be exempt.from the '
Federal Stock Tranasfer Tax Act. Bee Treasury Regulation 71,
Artiole 34, Subdiviaion (q). .

- Oonsequently, It is our opinion that 4if the
changea in $itle .ccourring in the instant situation are of
the typs often denominated "transfers by operation of law",
such changes are not taxable. . '

- Although the phrase "transfer by operation of law'
is often used, it is but seldom defined. Thus, but one
general definition of thias phrase is given'.in Words &
Phrases, vist "Cases where the title or right to property
" veats in a person, not by his owm act or agreement, but by
. the operation of law, aa in the cese of the devolution of
title upon an administrator or where the estate of an inte~
state ia cast upon the heir." 5 Worda & Phrases 1083 (quot-
ing from Burke v. Backus, 51.Minn, 174, 55 N.W. 468). In
Terminals & Transportation Corporation v. 8tate, 8 N.Y.8:.

- {24) g82, 284 (0t. Ol. 1938) affirmed 267 App. Div. 1028,
14 N.Y.8. (24) 493 {1839), the court said that such a
tranafer is one "effected by some positive legal rule or

enactment." : ;

e In the instant situation the wife received an un~
divided one=half interest in the stook as her portion of the
community. Prior to the dissolution of the dommunity estate
of husband and wife by death or divorce, the beneflelal
title of each to community propert{ is fdentical and equal.
Most usually the legal title, for the sake of gonvenlienocs or
oonvention, 1s in the husband, who, in law, holde in trust -
for himself and for hls wife, the iatter having an equitable -
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title. But regardless of In whose name the legal title
reata, the equitable title of the spouses 1s equal, although
there can be no partition of their interests until disaolu-
tion of the community estate by death or divorce. 23 Tex.
Jur, 101-103. Upon the termination of the community eatate
by the death of the husband and the consequent dissolution
of the marriage, the molety of the surviving wife in the
commmnity eatate is oconverted into and becomea the separate
property of the wife, 25 Tex. Jur. 102. Such a change is
effected solely by the provisions of Article 2578, Vernonta
Revised Oivil Statutes of Texas (1926), and can in no way
be eithér altered or aided. by any affirmative aots of the
husband; as such, it is a change effected by law and is not
subject to the stoock transfer tax., This oconclusion is in
acoord with that reached by the Federal Bureau of Internal
Revenue in ascertaining the taxabllity, under the PFederal
8tock Tranafer Tex Aot, of Indentical ohanges ococurring
under the Texas, Louisisna and California community pro=

erty statutes. See 1940 C.(0.H. Federal Tax Servioce

[ 6384 (Texas), 6161 (calii‘omia), 6064. {Louisiana).

- With reference to the remmining undivided -
one~half interest in the stock in question, it must be
assumed from the factual situation presented, that the
surviving wife recelved title to and became the owner of .
the same sither as legatee, under the testamentary disposi=-
tion of the husband, or as dlatributee undsr the astatutes of
_ descent and distribution. In either event titls to this
stook, which constituted a part of ths commumity estate of
the deceased husband, vested in the surviving wife rather
than in the exegcutor or administrator of the eatate of sald
- devceased huaband, according to the disposition required by

Artlole 3514, Vernon‘a Texas Civil Statutes, providing, in
part, as followst - . .

"When a person dies, 1eav1ng 8 1avfu1 will.
all of his estate devised or bequeathed by asuch
‘will, shall vest immediately in the devisees or
legatees; and all the estate of such peraon, not
devised or bequeathed, shall vest immedlately in
his heirs at lawj subjeot however, to the payment
of the debts of the testatory or intestate, exaept -
such as may be exempted by law; end whenever a
peraon dies intestate, all of his estate shall
.vest immediately in his heirs at law, but with the
sxoeptions aforesald shall still be 11ab10 and
subject in their hands to the payment of the debis
of the tnteatate, but upon the issuance of letters
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testamentary or of dadministration upon any such
estate, the executor or adminlatrator shall have
the right to the possession of the estate as it
existed at the death of the testator or intestate,
with the exception aforesaid; and he shall recover
possesslon of and hold such estate In trust to be
diapoaed of in accordance with 1aw.

It has been held that the 1ega1 consequence or
the above statute is to cast the legal title to property,
both real and personal, directly upon the heirs or
distributees, in cases of intestacy, and upon the devisees
and legatees under a last will and testament; subject in
each-c ase to the payment of the debts of the deceased.

It has also been held that administration is not necessary
to the vesting of title, but that title vests immedliately
upon the death of the deoeased, subject to payment of
debts, family allowanoce, funeral e xpenses and expenses

of adminlstration, Iif and only If an administration is
deemed necessary. Morrell. v¢~Hamlett, 24 8.W. (24) 531,
Richardson v. Vaughan, (Sup, Ct.) 23 S.W. 640; Lean v.
Leal, 291 8.W. 340, 13 Tex. Jur. 595, 15 Tex. Jur} 172-173.

" Article 2578, Vernon's Revised Civil Statutes
(1925), provides that the entire communlty passes to the
surviving spouse, in oase of inteatacy, 1f there be no
children or their descendants., When this provision is
coupled with the provisions of Artiocle 3314, supra, it is
gseen that 1f the husband*s undlvlided one~hslf lnterest in
the stock In question passed by Intestacy, the wife obtained
title thereto solely through the combined effeot of these
two articles. Here too our conclusion is in aoccord nith
that reached by the Federal and New York offiolals im
conatruing thelr respective statutes. See C.C.H., Fedepal
Tax Servioce, [ 6384 (Texas intestacy law); 6162 {Californis
intestacy law); Opinion of the Tax Commission of New York,
" Augusat 21, 1940 {Texas 1ntestaoy 1aw).

, ~ However, if the husband's undivided one~half
interest passed to the wife, not by inteatacy, but rather
by virtue of a testementary lnstrument executed by the
husband, the transfer was not effected by law. Jlthough -
Artlicle 3314 would operate In thls situatlon to vest tltle
in the wife immediately upon the death of the hsuband, this
artlole would not be the sole operative factor involved 1ln
the transfer, since an affirmative act of the husband, the
executlion of the will, would have been necessary <o -csall
the statute Into operation and such a transfer would have
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"been effeoted through the oombined effect of the statute
and the affirmative action of the huaband. As was sald by
the Bureau of Internal Revenue with reference to the :
Federal statute, "where stook is diaposed of by genersl or
speocific provisions in the will of a decedent, the tranafeyr
of legal title thereto does not result wholly by operation
of law but is brought about through an act of the parties
and such tranafer to the beneficiaries is subject to the
stamp tax. -oo"_‘ 1840 C.C.H. Federal Tax Service, | 6162,
Moreover, in this event the measure of the tax {l the full
numbexr of shares transferred, since prior to the husbandts
death neither spouse owned a share outright, but each had

" a ons«~half undivided interest in each share. 8e¢o, Iin ascord
1940 C.C.R PFederal Tax Service, | 6064 (Louisisna community

property).

_ ~In our opinion No. 0-4122 we held that a stook
tranafer tax aocrues, under this Aoct, upon a transfer of stoock
from an administrator to the heirs at law; and in our opine
ion No. 0=3620 we ruled that, although such a tax is nog
colleotible on transfers of stoock from a decedent to the
adninistrator or exeoutor of the estate, the tax is col~
leotible if such personal representative is also a legatee
or distributes and receives shares of atook as such. These
opinions resulted from a regrettable failure properly to
appreciate the full.effect of the provisionas relating to
the immediate vesting of title to stoock pasaing to heirs or
distributees under Article 3314, supra, and from a mistaken
belief that a transfer of title from the decedent to the
administrator and thence from the latter to the heirs or
df stributees is necessary under Texas lnl.-Aooordingly'io
overruled our opinion No. 0-4122 in its entirety and our
opinion No. 0=3580 in so far as it is inconsistent with .
this opinion. The portion of opinion No.0=3520 holding that
the franafer of stock from a decedent to his executor or .
administrator is not taxable is correct in its result, but
is based on untenable premises., No tax would acorue here
because no transfer, by operation of law or otherwlss,
would ocour, Upon ﬁhe death of the owner, hia stock, eo
instanti, . becomss the 'property of his heirs or legatees.

If stook certifiocates should for aome reasoniasue to the
executor or administrator, no tax would acorue because,
in faot, the representative received neither legal nor -
equitable title from the seeming transfer. '

' In our opinion No. 0=-4312, we held, inter alila,
that if a husband wvalidly oonveyed i.poo shares of stock,
forming a part of his separate property, to the community,
s stock transfer tax is payable only on 500 shares, on the
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theory that the wife receives such shares while the
husband retsains the remainder. This portion of Opinion
0-4312 overlooked that fact that nelther spouse owns an

- entire share durlng coverture since each possesses but an
undivided one-half Interest in the total shares owned by
the community. Since this portion of opinion No. 0-4312
13 directly opposed to the opinion herein expressed dnd
i8 ocontrary to the conclualon reached by the Federal tax
officlals in 1940 C.C.H. Federal Tax Service, | 6064, the
opinion is overruled in so far as 1t 48 inconsistent with
this opinion.

Consequently, you are respeotfully adviaed'that:

(a) The acquisition by the surviving wife of an
undivided one-half Interest in the stock, representing her
interest In the community estate, is not subject to -
taxation under the Texas Stoock Transfer Tax Aot.

- (b) . The acquisition by the surviving wifo, as
heir at law of her deceased husband under the statute of _
descent and distribution, of an undivided one-half in-
terest in the stock, representing the husbandts interest .
in the community, is not subject to taxation under the
above mentioned Act.

(c) The acquisition by the surviving vife, as
legatee under her husband*s will, of an undivided one~hkalf
interest in the stock, representing the husbandts interest
in the community, is subject to taxation under the above™

‘mentioned Act, and the tax 1s measured by the full nnmbor
“of ahares .80 transrerred.

Trusting that the foregoing fully answers your
1nqu1ry, we are

- Very truly ybura
ATTORNEY GENERAL OF TEXAS

By
o . R. Dean Moorhead
RDM:GO/og ' Assistant
! ‘This opinion has been considered in conferenoe,
approved and ordered recorded. Sep. 4, 1942.
s/Gerald C. Mann
Gerald C. Mann
Attorney Gensral of Texas



